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DIGEST 

1. Protest that agency requirement for a bumpless defrost 
system identified during negotiations exceeds agency's 
minimum needs is dismissed as untimely where not filed prior 
to the next closing date for receipt of proposals following 
the discussions. 

2. Protester was not prejudiced by agency's failure to 
identify protester's defrost system in its original proposal 
as a deficiency where agency's desire for a bumpless defrost 
system was clearly spelled out during discussions and 
protester in fact revised its proposal to incorporate a 
bumpless system. 

3. Where agency responds to issue raised by protester in 
its original letter of protest and protester does not 
attempt to rebut agency position in its comments, General 
Accounting Office will view issue as abandoned. 

4 .  
after award is a procedural defect that does not affect the 
validity of the contract award. 

Agency's failure to notify unsuccessful offeror promptly 

DECISION 

Vista Scientific Corporation protests the award to Mallory 
Engineering Inc. of a contract for the design and fabrica- 
tion of mobile conditioning chambers under request for 
proposals (RFP) No. DAAD09-87-R-0020, issued by the United 
States Army Proving Ground, Dugway, Utah. The chambers, 
which are capable of simulating a wide range of climatic 
conditions, are used to test the effect of exposure to 



extreme h e a t  o r  co ld  on va r ious  types of m i l i t a r y  e q u i p  
ment, such as a r t i l l e r y  and rocket  systems. The p r o t e s t e r  
a l l e g e s  t h a t  t h e  Army reques ted  proposa l  r e v i s i o n s  t h a t  
exceeded t h e  agency 's  minimum requirements  and t h a t  t h e  
agency eva lua ted  its proposa l  and t h e  awardee's a g a i n s t  
d i f f e r e n t  t e c h n i c a l  requirements .  W e  d i smiss  t h e  p r o t e s t  
i n  p a r t  and deny it i n  p a r t .  

The s o l i c i t a t i o n ,  as amended, contemplated t h e  award of a 
f i rm-f ixed-price c o n t r a c t  f o r  up t o  10 chambers t o  t h e  
lowest-pr iced t e c h n i c a l l y  a c c e p t a b l e  o f f e r o r .  Six p roposa l s  
were received by t h e  c l o s i n g  d a t e  of August 5 ,  1987. The 
t e c h n i c a l  e v a l u a t i o n  team determined t h a t  four  of t h e  s i x  
were t e c h n i c a l l y  unacceptab le ;  t h e  remaining two, t h o s e  of 
V i s t a  and Mallory,  were found t o  be s u s c e p t i b l e  of being 
made acceptab le .  The c o n t r a c t i n g  o f f i c e r  asked both  
o f f e r o r s  t o  s u b m i t  a d d i t i o n a l  c l a r i f y i n g  information on a 
wide range of a s p e c t s  of t h e i r  proposa ls .  Upon r e c e i p t  of  
t h e  a d d i t i o n a l  in format ion  from both  o f f e r o r s ,  t h e  t e c h n i c a l  
e v a l u a t o r s  determined t h a t  both o f f e r o r s  m e t  t h e  RFP's basic 
requirements .  

A t  t h i s  p o i n t ,  however, agency t e c h n i c a l  personnel  concluded 
t h a t  t h e  RFP s p e c i f i c a t i o n s  d i d  not  c l e a r l y  r e f l e c t  t h e  
government's m i n i m u m  requirements .  I n  p a r t i c u l a r ,  t h e  
s p e c i f i c a t i o n  d e s c r i b i n g  t h e  cascade r e f r i g e r a t i o n  system t o  
be used t o  coo l  t h e  chambers d id  not  e x p l i c i t l y  r e q u i r e  t h a t  
t h e  system be capab le  of "bumpless" d e f r o s t i n g ,  h. , t h a t  
t h e r e  be no increase i n  c o i l  t empera ture  during d e f r o s t i n g .  
S i n c e  t h e  requirement f o r  a bumpless d e f r o s t  system had n o t  
been c l e a r l y  s t a t e d  i n  t h e  s p e c i f i c a t i o n  d e s c r i b i n g  t h e  
r e f r i g e r a t i o n  system--although, according t o  t h e  agency, the 
requirement w a s  i m p l i c i t  i n  another  s e c t i o n  of t h e  s p e c i f i -  
c a t i o n ,  which r equ i r ed  t h a t  t h e  r e f r i g e r a t i o n  system be 
capable  of a u t o m a t i c a l l y  main ta in ing  any s e l e c t e d  tempera- 
ture  w i t h i n  a t o l e r a n c e  of p l u s  or minus  1 degree F.--the 
agency decided t h a t  V i s t a  should be given an oppor tun i ty  t o  
r e v i s e  i t s  proposa l  t o  i n c o r p o r a t e  a bumpless system, The 
t e c h n i c a l  e v a l u a t o r s  a l s o  concluded t h a t  a l though t h e  ho t  
g a s  type  d e f r o s t  system which t h e  p r o t e s t e r  o f f e r e d  w a s  not 
precluded by t h e  s p e c i f i c a t i o n ,  it represented  an unneces- 
s a r i l y  high r i s k  approach. F i n a l l y ,  t h e  agency concluded 
t h a t  t h e  s p e c i f i c a t i o n  should have s t a t e d  t h a t  the  chambers 
m u s t  perform us ing  only  200 ampere electric s e r v i c e .  

By l e t t e r  da ted  November 10 ,  t h e  c o n t r a c t i n g  o f f i c e r  
informed V i s t a  t h a t  t h e  chambers m u s t  con ta in  an automatic ,  
" e s s e n t i a l l y "  bumpless d e f r o s t  system; he f u r t h e r  advised  
t h a t  t h e  h o t  g a s  type  d e f r o s t  system had been shown t o  be 
undes i rab le  i n  t h i s  a p p l i c a t i o n .  The c o n t r a c t i n g  o f f i c e r  
reques ted  an a l te rna te  d e f r o s t  system that would main ta in  
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t h e  requi red  tempera ture  and a i r f l o w  c o n d i t i o n s  w i t h i n  t h e  
chamber. S ince  Mallory had o f f e r e d  a bumpless d e f r o s t  
system which d id  not .  u s e  ho t  gas  i n  i t s  o r i g i n a l  proposa l ,  
t h e  agency's l e t t e r  t o  it d i d  not  r e f e r  t o  t h e  d e f r o s t  
system. In  v i e w  of t h e  f a c t  t h a t  both V i s t a  and Mallory 
proposed chambers r e q u i r i n g  400 ampere s e r v i c e ,  bo th  were 
advised  by t h e  November 10 l e t t e r  t o  revise t h e i r  p roposa ls  
t o  reduce the  e lec t r ica l  requirement w h i l e  minimizing 
d e v i a t i o n s  from t h e i r  o r i g i n a l  proposa ls  . 
V i s t a  responded t o  t h e  agency ' s  r eques t  f o r  r e v i s i o n s  by 
proposing a bumpless e lectr ic  d e f r o s t  system and r e v i s i n g  
t h e  e lectr ical  requirements  of i t s  equipment so t h a t  it 
would  not  exceed 200 amperes by the u s e  of i n t e r l o c k i n g  
c o n t r o l s  t o  prevent  s imultaneous ope ra t ion  of low tempera- 
t u r e  and high tempera ture  components. Mallory responded t o  
t h e  2 0 0  ampere requirement  by proposing t o  e l i m i n a t e  one of 
t h e  compartment h e a t e r s  and by downsizing s e v e r a l  o t h e r  
components. Both r e v i s e d  proposa ls  were found t o  be 
accep tab le .  After a subsequent r eques t  f o r  c u r r e n t  c o s t  
information,  Mallory w a s  awarded t h e  c o n t r a c t  a t  its low 
t o t a l  p r i c e  of $1,703.445. V i s t a ' s  p r i c e  was $1,718.767. 

V i s t a  argues f i r s t  t h a t  t h e  requirement f o r  a bumpless 
d e f r o s t  system exceeds t h e  agency 's  m i n i m u m  needs and t h a t  
t h e  agency 's  r e q u e s t  f o r  an a l t e r n a t i v e  t o  i ts  ho t  gas  
d e f r o s t  system was res t r ic t ive  of competi t ion.  

W e  w i l l  not  cons ide r  t h i s  ground of p r o t e s t  since it is 
untimely.  Our Bid Pro tes t  Regula t ions  provide t h a t  t o  be 
t i m e l y ,  a p r o t e s t  of an a l l e g e d  impropriety incorpora ted  
i n t o  a s o l i c i t a t i o n  m u s t  be f i l e d  be fo re  t h e  n e x t  c l o s i n g  
d a t e  f o r  r e c e i p t  of p roposa l s  fol lowing the inco rpora t ion .  
4 C.F.R. § 2 1 . 2 ( a ) ( l )  (1988) ;  In t e r s t a t e  Diesel Services, 
Inc . ,  B-232668.2, O c t .  28, 1988, 88-2 CPD 7 408 . V i s t a  d id  
n o t  p r o t e s t  t h e  requirement  f o r  t h e  bumpless d e f r o s t  system 
p r i o r  t o  t h e  n e x t  c l o s i n g  d a t e  a f t e r  it w a s  advised of t h e  
agency ' s  wishes i n  t h e  November 1 0  l e t t e r ;  r a t h e r ,  it 
amended its proposa l  t o  s a t i s f y  t h e  agency 's  r eques t .  

- 

V i s t a  contends t h a t  i t s  p r o t e s t  on t h i s  issue is t ime ly  
since it w a s  f i l e d  w i t h i n  1 0  working days a f t e r  it l e a r n e d  
t h a t  Mallory had o r i g i n a l l y  proposed a bumpless system and 
had t h e r e f o r e  not  been r equ i r ed  t o  amend i t s  proposa l  i n  
t h i s  regard.  W e  do no t  see t h e  re levance  of t h i s  informa- 
t i o n  f o r  purposes  of de te rmining  t h e  t i m e l i n e s s  of V i s t a ' s  
p r o t e s t  a g a i n s t  t h e  s p e c i f i c a t i o n s .  V i s t a ' s  argument is 
t h a t  t h e  requirement f o r  a bumpless d e f r o s t  system using 
o t h e r  t han  h o t  g a s  exceeded t h e  agency 's  m i n i m u m  require-  
m e n t s  and w a s  r e s t r i c t i v e  of compet i t ion ;  whether Mal lory ' s  
p roposa l  needed t o  be mended o r  no t  t o  s a t i s f y  t h i s  
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requirement  has no bear ing on t h i s  issue. If V i s t a  had 
wished t o  o b j e c t  t o  t h e  bumpless requirement ,  it should have 
done so p r i o r  t o  t h e  December 9 c l o s i n g  d a t e  e s t a b l i s h e d  i n  
t h e  agency ' s  November 1 0  l e t te r  r a t h e r  t han  amending i t s  
p roposa l  t o  i n c o r p o r a t e  t h e  change requested by t h e  
government. we d i smis s  t h i s  i s s u e ,  

V i s t a  a l s o  a rgues  t h a t  i f  t h e  need f o r  a bumpless type  
d e f r o s t  system was a c t u a l l y  i n h e r e n t  i n  t h e  RFP s p e c i f i c a -  
t i o n  which s t a t e d  t h a t  t h e  r e f r i g e r a t i o n  system m u s t  be 
capable  of  main ta in ing  any s e l e c t e d  temperature  wi th in  a 
t o l e r a n c e  of p l u s  o r  minus 1 degree  F., as t h e  Army contends 
i n  i t s  p r o t e s t  r e p o r t ,  t hen  t h e  agency should have i d e n t i -  
f i e d  V i s t a ' s  f a i l u r e  t o  o f f e r  such a system i n  i ts  o r i g i n a l  
proposa l  as a d e f i c i e n c y  dur ing  d i s c u s s i o n s .  

W e  f a i l  t o  understand how t h e  p r o t e s t e r  was pre jud iced  by 
t h e  agency's f a i l u r e  t o  l a b e l  i ts o r i g i n a l l y  proposed 
d e f r o s t  system as d e f i c i e n t  g iven  t h a t  t h e  agency s p e l l e d  
o u t  f o r  t h e  p r o t e s t e r  i n  i ts l e t t e r  of  November 1 0  p r e c i s e l y  
t h e  s o r t  of d e f r o s t  system t h a t  it wanted and gave t h e  
p r o t e s t e r  a n  o p p o r t u n i t y  t o  r e v i s e  i ts  proposa l ,  which t h e  
p r o t e s t e r  d i d ,  wi thout  complaint.  V i s t a  contends t h a t  even 
though it w a s  g iven a n  oppor tun i ty  t o  r e v i s e  i t s  proposa l  t o  
meet t h e  agency 's  requirements ,  i t  was p re jud iced  because 
i f  it had known t h a t  i t s  o r i g i n a l  system was d e f i c i e n t ,  it 
"might" have p r i c e d  i t s  new d e s i g n  d i f f e r e n t l y  since it 
would have recognized t h e  p o s s i b i l i t y  t h a t  t h e  d e s i g n s  
o f f e r e d  by i t s  compe t i to r s  might no t  have conta ined  t h i s  
d e f i c i e n c y .  

W e  do n o t  f i n d  t h e  a s s e r t i o n  t h a t  t h e  p r o t e s t e r  "might" have 
p r i ced  its proposa l  d i f f e r e n t l y  t o  be s u f f i c i e n t  t o  show 
p r e j u d i c e ,  p a r t i c u l a r l y  g iven  t h a t  t h e  p r o t e s t e r  w a s  unaware 
of t h e  p r i c e s  o f f e r e d  by its compe t i to r s  and had no way of 
knowing what, i f  any, r e v i s i o n s  had been r equ i r ed  i n  t h e i r  
proposa ls .  W e  t h e r e f o r e  see no reason t o  b e l i e v e  t h a t  it 
would have a l t e r e d  i t s  p r i c i n g  s t r a t e g y  i f  it had been t o l d  
t h a t  i t s  o r i g i n a l  p roposa l  w a s  d e f i c i e n t ,  W e  deny t h i s  
a s p e c t  of the  p r o t e s t .  

V i s t a  f u r t h e r  argued i n  i t s  o r i g i n a l  p r o t e s t  l e t t e r  t h a t  
i ts  proposa l  and Mal lory ' s  were no t  eva lua ted  a g a i n s t  t h e  
same t e c h n i c a l  requirements .  The p r o t e s t e r ' s  argument 
appea r s  to be based on t h e  a s s e r t i o n  t h a t  Mallory was 
pe rmi t t ed  t o  d e c r e a s e  t h e  performance of i t s  chambers t o  
t h e  p o i n t  where t h e y  no longer  s a t i s f i e d  t h e  agency ' s  
m i n i m u m  requirements .  Mallory decreased  t h e  performance, 
according t o  t h e  p r o t e s t e r ,  i n  o r d e r  t o  reduce t h e  e lectr i -  
ca l  demand t o  below 200 amperes whi le  V i s t a  proposed a 
s o l u t i o n  without  degrading  t h e  sys tem's  performance . 
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I n  its report, t h e  agency responded t o  t h i s  a l l e g a t i o n  by 
denying  t h a t  t h e  two o f f e r o r s  had been e v a l u a t e d  a g a i n s t  
d i f f e r e n t  t e c h n i c a l  ' r equi rements  and p o i n t i n g  o u t  t h a t  it 
had informed t h e  o f f e r o r s  i n  t h e  November 10 l e t t e r s  s e n t  t o  
b o t h  t h a t  possible methods of  r educ ing  t h e  chambers '  
e lectr ical  demand i n c l u d e d  d e l e t i n g  o r  downsizing c e r t a i n  
e q u i p n e n t .  V i s t a ,  i n  commenting on t h e  agency r e p o r t ,  d i d  
n o t  t a k e  e x c e p t i o n  t o  t h e  a g e n c y ' s  e x p l a n a t i o n  o r  a t t e m p t  t o  
r e b u t  it. Hence, we c o n s i d e r  t h e  p r o t e s t e r  t o  have 
abandoned t h e  i s s u e  and w e  w i l l  n o t  c o n s i d e r  it. PacOrd, 
I n c . ,  B-224249, J a n .  5, 1987, 87-1 CPD 7 7. - 
F i n a l l y ,  t h e  p r o t e s t e r  compla ins  t h a t  t h e  c o n t r a c t i n g  
of f icer  v i o l a t e d  Federal A c q u i s i t i o n  R e g u l a t i o n  ( F A R )  
5 15.1001(a) by f a i l i n g  t o  n o t i f y  it promptly t h a t  its 
p r o p o s a l  had n o t  been s e l e c t e d  f o r  award. V i s t a  c o n t e n d s  
t h a t  by f a i l i n g  t o  inform it of  t h e  award w i t h i n  10 d a y s  of 
t h e  award d a t e ,  t h e  c o n t r a c t i n g  o f f i c e r  d e n i e d  it t h e  
o p p o r t u n i t y  t o  invoke t h e  s t a y  p r o v i s i o n s  of t h e  Compe t i t i on  
i n  C o n t r a c t i n g  A c t  o f  1984, 31 U.S.C. S 3553(d )  (Supp. I V  
1986). w h i l e  a g e n c i e s  are r e q u i r e d  t o  p r o v i d e  prompt n o t i c e  
of c o n t r a c t  awards, we g e n e r a l l y  view t a r d i n e s s  i n  n o t i f y i n g  
u n s u c c e s s f u l  o f f e r o r s  as a p r o c e d u r a l  d e f e c t  t h a t  does  n o t  
a f f e c t  t h e  v a l i d i t y  of t h e  c o n t r a c t  award. P a u l  G. 
Koukoulas,  e t  a l . ,  B-229650, e t  a l . ,  Mar. 16, 1988, 88-1 C P D  
11 278. I n  any e v e n t ,  s i n c e  t h e r e  is no merit t o  t h e  
p r o t e s t ,  V i s t a  w a s  n o t  harmed by t h e  l a te  n o t i c e .  

The p r o t e s t  is d i s m i s s e d  i n  p a r t  and d e n i e d  i n  par t .  

/- J k H i n k  G e n e r a l  Counsel  
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